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FOR VICTIMS OF MOTOR ACCIDENTS
A BOON OR A BANE TO CLAIMANTS? 
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The payment of compensation to victims of road accidents in Malaysia is based upon the ordinary law 
of torts and secured by a scheme of compulsory third party insurance for all motor vehicles. The system 
has worked remarkably well over the years, though it is by no means perfect. The purpose of awarding 
damages in a tortious situation is to compensate the victim for his injuries and losses as far as money can do 
and to place him back in the position that he would have been, if not for the wrongful act of the tortfeasor. 
In a motor vehicle accident, the payment of compensation is transferred from the tortfeasor to his insurer. 
The insurance company is not a social organization but is a pure business entity that has been set up with 
a view to profit. Not surprisingly, the insurance industry frowns upon large awards of damages by the 
courts, which it claims cut deeply into its reserves and render the business of motor insurance commercially 
not viable. The industry has initiated several measures from time to time to address this issue.

The most significant and radical measure took place in 1984. Parliament was moved to amend the Civil Law 
Act 1956, the effect of which was to substantially reduce the quantum of damages payable to claimants, 
resulting in grave injustice to them. The Bar objected, but to no avail. And despite frequent calls over the 
years to redress the injustice occasioned by the said amendments, nothing has changed to date. 

In recent years there was a proposal by the Honorable Attorney General to introduce a system of No-
Fault Liability for motor accidents, followed by a plan by Bank Negara Malaysia to reform the law and 
mechanism of payment of compensation to motor accident victims through the introduction of a new Third 
Party Bodily Injury and Death (TPBID) cover. Both the proposals met with strict resistance from the Bar 
and other interest groups and consequently and were withdrawn. Next there was a move to standardise 
and to place a ceiling on the amount of damages that would be awarded by the courts, which was accepted 
by the stakeholders and resulting in the adoption of The Guidelines for Awards in Personal Injury Claims 
by the courts.

Latest in the series is a proposal by the Persatuan Insuran Am Malaysia (PIAM) purportedly to simplify and 
expedite the settlement of accident claims, by establishing a 24-hour Nation Wide Call Centre (NWCC) to 
provide immediate and comprehensive assistance to accident victims and producing a Motor Insurance 
Claims Kit, for them, consisting of:
(a) information on making a claim; 
(b) a simplified accident notification form; and
(c) a medical consent form.

The said proposal had apparently been considered and agreed to in principle by a Joint Working Committee 
(JWW), set up by Bank Negara Malaysia, and comprising of, among others, representatives from PIAM 
and the Malaysian Bar. 

The scheme would work in the following way:
(a) Victims of accidents, wishing to make a claim would be required to contact the NWCC and give 

particulars of the accident and their claim.
(b) The NWCC set up by PIAM and to be run by a firm of Loss Adjusters or a consortium of loss adjusters 

or some such organization, would then arrange to furnish the Settlement Kit to the claimant.
(c) The claimant would fill up the Accident Notification Form and the Medical Consent Form and 

forward the same to the insurance company concerned.
(d) The insurance company would then process the claim and make an offer for settlement.
(e) If the Claimant accepts the offer the matter would end there with the Insurance Company making 

payment and the Claimant signing the Payment and Discharge Vouchers.
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The most notable feature of this scheme is the creation of a direct link between the insurance company and 
the victims of motor accidents to facilitate the direct settlement of claims. Lawyers, both for the claimant 
and the insurance company are excluded in the process, although it is envisaged that insurance companies 
would benefit from the advise of their in-house lawyers.

The Accident Notification Form states that it is not compulsory for the claimant to fill up and submit the form and that 
he has a right to legal representation and to appoint a lawyer to advice him on his legal rights. Direct settlement of 
claims is thus not mandatory but is merely an option available to claimants. The worry, however is that this may not 
be effectively brought to the attention of the claimant. It is a fact that a vast majority of accident victims in Malaysia 
are simple and ordinary folks, who are unfamiliar with the niceties of the law and require some sort of assistance. If 
the advisers for some reason do not mention this fact to them they would be labouring under the misconception that 
it is a mandatory scheme and would proceed accordingly, thus rendering their legal rights meaningless. There is a real 
possibility of this happening as the insurance representatives appointed for the purpose may see no reason to highlight 
a matter that may result in claimants opting out and defeating a scheme that is being promoted by their principal.

The main argument in favour of the scheme of direct settlement is that it provides for a quick and relatively 
hassle-free procedure for claims settlement. Whether or not the settlement reached is a fair and reasonable 
one is another issue. The other argument is that it would result in the saving of legal costs for the claimant. 
These advantages would undoubtedly be dangled before the claimant to persuade him to opt for the 
said scheme. But are these real benefits or merely short-term benefits that come with a hidden cost to the 
claimant?

Accident claims are not always simple and straight-forward. Two main processes are involved in the 
adjudication of accident claims, namely a determination of liability and the assessment of damages to 
be paid in the event of liability. The processes require a certain amount of legal knowledge and skill. 
Assessment of damages, in particular, is always a complex process for the reason that damages are awarded 
under various heads, and must be proven strictly before an award may be made. The claimant (or plaintiff) 
has the arduous task of eliciting and adducing the relevant evidence in support of his claim. Any failure 
or shortcoming on his part will result in the loss of the claim. The layman usually finds this task to be 
overwhelming and finds it easier to engage the services of a lawyer to assist him in the said endeavor. 
The role played by lawyers in the adjudication of accident claims cannot be over-emphasized. Removing 
lawyers from the scene will deprive claimants of their right to legal representation and force them to face 
the might of the insurance industry single-handedly. Having absolutely no clue as to the worth of their 
claim virtually leaves them at the mercy of the insurance company.

Besides, there is the question of conflict of interests here. In an accident case, the tortfeasor is only a nominal 
defendant and that the real defendant is his insurer, who must pay the damages awarded to the victim. 
The notion of the defendant adjudicating upon the plaintiff’s claim is, to say the least, preposterous. It 
is akin to the defendant playing the role of judge, jury and executioner. What is important is the need to 
compensate the claimant fairly. The fundamental issue that arises is whether the insurance companies can 
be expected to act in the best interest of the claimant? We must not forget that insurance companies are 
essentially business entities and have certain economic goals to meet. Would they be prepared to abandon 
or even compromise their economic goals to ensure a fair settlement of the claims? Will they exercise 
the diligence that one would expect from lawyers acting for claimants to ensure that the full extent if 
the claimant’s injuries and disabilities are appreciated before an award is made? Will they explore every 
possible head of damage provided by the law, in the way a lawyer would? The answers to these questions 
are so obvious! 

Adding insult to injury is the further proposal by PIAM, appearing on its Website, to set up a Panel of 
Claims Facilitators to help accident victims, which is as follows:
“Separately the Association is exploring the setting up of a panel of Claims Facilitators as an option for 
road accident victims to obtain independent and free advisory services when making motor bodily injury 
claims. The objective is to assist accident victims to have prompt and fair settlement of their claims whilst 
saving on legal fees, and at the same time, reduce opportunities for inflated or fraudulent claims.”
It is not clear who would be appointed as Claims Facilitators. But to be able to advise and assist accident 
victims, they ought to have the requisite expertise in the area, and the persons who come to mind are 
lawyers, insurance claims executives and possibly loss adjusters. The fact that accident victims do not 



INFO JOHORE BAR – JUNE 20128

have to pay for their services does not mean that their services are rendered gratuitously. Since they are 
on the panel of PIAM, their remuneration would by paid by PIAM. And with PIAM as their paymasters, 
would they not feel compelled to safeguard the interest of PIAM? Can accident victims then expect to get 
truly independent advice from them?

The direct settlement of accident claims does not seem to have the interest of the victim as its main objective. 
The focus on quick settlement will invariably result in claims being compromised grossly, and what’s 
worse, without the claimant having any clue about it. The losses occasioned thereof would significantly 
outweigh the gain made by the saving of legal costs. Justice would be sacrificed at the altar of expedience. 
But as contemplated, the insurance industry would benefit tremendously with the savings in the quantum 
of damages that would be awarded and the elimination of legal costs. 

On 20th June 2012, members of the Johore Bar, practising personal injury litigation gathered in Johor Bahru 
to discuss the aforesaid proposal on an urgent basis. The general sentiment was that PIAM’s proposal was 
nothing more than an insidious attempt by insurance companies to hijack and to lead claimants away from 
lawyers, resulting in dire consequences to them. A vast majority of accident victims are simple and ordinary 
folks, with no idea as to what they are entitled to under the law. The absence of legal representation would 
leave them extremely vulnerable to exploitation. Further, the argument that it provides a mechanism for 
a simple and speedy settlement of claims, may not be a potent reason to embrace it, given the speed with 
which cases are now being disposed off by the courts, usually within a period of 9 to 12 months. With a 
view of further expediting the clearance rate, the courts have now introduced automatic mediation in all 
accident cases. Those familiar with personal injury claims know that the cases, especially those involving 
serious injuries cannot be settled any earlier as time must be given for injuries to heal and to settle and 
for specialist reports, if necessary, to be procured. Except in the simplest of cases, any settlement before 12 
months of the accident would be disadvantageous to the claimant as he would not have the benefit of a 
specialist report. Besides, the scheme would also result in some practitioners losing their work. 

The members of the Johore Bar were unable to fathom how the representatives of the Malaysian Bar 
at the JWC could have given their nod, even in principle, to a scheme that is do evidently self-serving 
and disregards the interests of both the public and the profession. As such they unanimously resolved to 
oppose the said proposal and to call upon the Bar Council to take immediate steps to resist it without fear 
or favour.

The Bar indeed has a duty to do so under section 42 of the Legal Profession Act 1976, which spells out the 
objects of the Malaysian Bar, which, among others, is to:
(1) uphold the cause of justice, without fear or favour;
(2) protect and assist the public in all matters touching, ancillary or incidental to the law; and
(3) to represent, protect and assist members of the legal profession and to promote in any proper manner 

the interests of the legal profession in Malaysia.

The Bar had always acted when it mattered. For instance, in 2010 when Bank Negara Malaysia attempted 
to introduce the TPBID cover, the Bar opposed it vigorously. A Memorandum was prepared and presented 
to the Central Bank and a very strong Press Statement was issued by the then President of the Bar Council 
(see the Malaysian Bar Website, Press Statement issued on 6/3/2010).

Silence is not an option. To quote Confucius (551-479BC), China’s most famous teacher, philosopher and 
political theorist: “To know what is right and not do it is the worst cowardice.”


